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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur  

 

Case No. Misc(J) 08/2022  

(I/c Title Suit No. 03/2022) 

Sri Nayan Kakati & Other 

-versus- 

Smti. Rashmi Rekha Bora & Others 

 

27.02.2023   

Both sides are represented. 

Today the day is fixed for order. 

I have already heard the learned counsel for the 

petitioners.  

This instant Misc (J) case has registered on petition 

no.250/2022 dated 10.01.2022 filed by the petitioners under 

Order XXXIX Rule 1 and 2 read with Section 151 of the CPC. 

The main contention of the petitioners is that the father of 

the Petitioner No. 1, late Hara Kanta Kakati, was owner of 

different plots of land together measuring 3 Kathas spread in 

three different Dags all of which are adjacent to each other is 

relevant. Late Hara Kanta Kakati during his lifetime out of love 

and affection executed a gift deed to convey and transfer 3 

Kathas of land in favcour of the petitioner No. 1. He executed a 

Deed of Gift [bearing No. 5 of 2004] by obtaining due 

permission from the office of the Deputy Commissioner, 

Sonitpur, Tezpur. The gifted land spread in three Dags. A plot of 
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land measuring 1 Katha 10 Lessa was covered under Dag No. 

101 of Patta No. 46 (which is morefully described in the 

Schedule A), land measuring 10 Lessa was covered under Dag 

no. 102 of Patta No. 47 (which is morefully described in the 

Schedule B) and Land measuring 1 Katha covered under Dag 

No. 103 of Patta No. 76 (which is morefully described in the 

Schedule C) all the lands are adjacent to each other. The 

petitioner No. 1 accepted the land gifted by his father and duly 

mutated his name in the records of rights. He took over its 

possession and has been enjoying the land without any 

interruption and hindrance from any corner. 

After mutating his name, petitioner No.1 constructed a 

dwelling Assam Type house over the Schedule B & C which are 

covered under Dag No. 102 and 103 respectively. That behind 

his Assam Type House, the petitioner No. 1 and his son started 

a workshop and earned their livelihood.  The son of the 

petitioners, namely, Sri Garlabh Kakati, decided to start a small 

scale industry (SSI) Unit under MSME scheme to manufacture 

small panels which are generally used in electrical distribution 

system. 

The petitioner No. 1 decided to sell a part of the land to 

his wife in order to have a title deed relating to the land 

required to be mortgage as security with bank.  Accordingly, the 

petitioner No. 1 sold land measuring 1 Katha 10 Lessa which is 

covered under Dag No. 101 of Patta No. 46 to the Petitioner No. 

2 vide a registered Sale Deed no. 560 of 2018. The petitioner 

No. 2 duly mutated her name in the records of right. That the 
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petitioner No. 2 later applied for bringing her land into a 

different exclusive patta since in Dag N. 101 there were many 

pattadars. She applied before the Circle Office, Tezpur Revenue 

Circle, to partition her land and to bring the same in a separate 

Patta and Dag. The office of the Circle Officer, Tezpur Revenue 

Circle, on receipt of her application registered a Batwara Case 

No. SON/Tez/2021/22/87/FPART and ultimately partitioned her 

land and separating and bringing the same into a separate Dag 

no. 804 of Patta No. 249.  

That the petitioner No. 1 thereafter approached Bank of 

Baroda and obtained a Cash Credit Loan of Rs. 30,00,000/- 

(Rupees Thirty Lakhs). The petitioner No. 2, being wife of 

petitioner No. 1, stood as guarantor and she deposited her title 

deed (the original sale deed no. 560 of 2018) before the Bank 

of Baroda to create mortgage by depositing title deed. The 

petitioners have continuous financial assistance with the 

bank.The Petitioners from their savings started constructing a 

RCC Building upon Schedule A land by obtaining necessary 

permission from the concerned Panchayat office. The petitioner 

No. 2 obtained permission from the Office of the Dolabari Gaon 

Panchayat vide DGP No. 66/2016-17/2807 Dated 18/02/2017. 

The petitioner No. 2 from her savings started the construction. 

She could only complete the plinth of the building but due to 

COVID-19 the Govt. of India from the month of March 2020 

imposed lockdown to prevent the spread of Covid 19 infection. 

The petitioners during the month of November, 2021 decided to 

start the construction and accordingly started the construction. 
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The petitioner No. 1 and his son has also kept their industrial 

materials on the Schedule A land.  

That the opp party No. 1, during the first week of 

December probably on 02/12/21, approached the petitioners 

and expressed that her husband during his lifetime purchased 

land measuring 2 kathas in the year 1993 from one Hirendra Ch 

Tarafdar and the same is covered under Dag No 100. The 

petitioners asked the opp party No. 1 to show her land 

document. She showed to them a Jamabandi. A reading of the 

same revealed that the opp party No. 1 got her name mutated 

pertaining to land measuring 2 Kathas covered under Patta No. 

46 of Dag No. 100 situated at Village Gotlong, Mouza 

Bhairabpad, Assam.  She stated that she could not come earlier 

for taking possession of her land as she resided away from her 

land. She enquired of as to how much the petitioners own lands 

there. The petitioners replied that they were owners and 

possessors of land measuring 3 kathas which is morefully 

described in Schedule A, B & C falling under Dag No. 102, 103, 

101(old)/846 (new) of the plaint. The opp party No 1 asked the 

petitioners to show their documents. The petitioners on good 

faith showed her their land documents. The opp party No 1, 

being convinced, returned back.   

That on 05/12/2021 the opp party No. 1 along with some 

unknown people came to the land of the petitioners and started 

measuring the same and tried to put pillars on a part of the 

Schedule A land. The petitioners raised objection. On their 

objections, one of the persons accompanying the opp party No. 
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1 claimed that the land covered under Schedule A belonged to 

the opp party NO. 1. The opp party No. 1 threatened to take 

her land back through any mean.  

That a month later on 05/01/2022 the petitioners saw 

revenue officials including the Lot Mandal, Sri Sanjib Modoi, 

visiting the Schedule A land. The petitioners enquired of the 

reason for their visit. The Lat Mandol informed that they were to 

measure the land of the opp party No. 1 covered under Patta 

No. 100 of Dag No. 46 and then to recover, if found in 

possession of anyone including these petitioners. They seemed 

to be clueless as to wherefrom to start the measurement and 

wherefrom the land covered under Dag No. 100 could be found 

out. The Lat Mandal informed that he wanted to first measure 

the land of the petitioners since the opp party No. 1 had 

suspicion of her land being under the possession of these 

petitioners. These petitioners informed that they have their 

lands under three Dags, namely, Dag No. 101, 102 and 103. It 

was also informed that the land covered under Dag No. 101 has 

been brought to a new Dag 846. It could be understood from 

conversation with the opp partyNo. 1 and the revenue officials 

that the revenue officials had been under pressure to somehow 

identify the land of the opp party No. 1 and then to recover the 

same, if found in the possession of these petitioners even by 

use of force.  These petitioners asked for any notice to measure 

their lands. The revenue officials belonging to the State and 

having come from the office of the Circle Officer, Tezpur 

Revenue Circle, did not have any official document to show on 
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that day. They returned back but threatened that they would 

come again and forcefully demolish the plinth constructed by 

these plaintiffs. The petitioner No. 1 on the same very date 

approached the office of the Circle Officer, Tezpur Revenue 

Circle, and requested him not to take forcible possession, if any 

land is found in possession of these petitioners in excess of their 

own lands since they have been possessing the area under their 

occupation for around three decades since the days of late Hara 

Kanta Kakati. There the petitioner No. 1 came to learn that opp 

party No. 1 husband had purchased land measuring 2 Katha in 

1993 through a Deed of Sale [1513 of 1993].  

That the petitioner No. 1 enquired of in the sub registry. 

There he learnt that the land purchased by the husband of the 

opp party No. 1 was not covered under Dag No. 100 alone. The 

Sale Deed [1513 of 1993 dated 08/10/1993] discloses that the 

land measuring 2 Kathas was covered under Dag No. 96, 97, 

98, 99, 100, 101 of P. P. No. 46 and Dag No. 103 and 430 of P. 

P. No. 76. There is no reference as to how much land from 

which Dag was bought to make the entire land measuring 2 

Kathas. The sale deed gives a total hazy picture. There is no 

way of knowing the exact area from each of the so many Dags 

and Pattas making the land come to area of 2 Kathas.  

That on the evening of 05/01/2022, the petitioner No. 1 

was called by the office of the opp party No. 3. He visited the 

office. He was served with a notice bearing NO. TRC 1/2020-

21/29 dated 05/01/2022 showing therein that the land covered 

under Dag NO. 100 of p. P. No. 46 would be measured on 
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11/01/2022. The notice also contains reference of a police case 

[Tezpur PS Case No. 2849/21 registered u/s 447/294/506 of 

IPC].  These petitioners having come to know about a police 

case obtained a certified copy of the same from the Court. They 

could learn from the same that the opp party NO. 1 has lodged 

a police case against the petitioner No. 1 on 20/12/2021 with 

false allegations of encroachment of land by the petitioner No. 

1. She lodged the FIR with allegation that on 18/12/2021 the 

petitioner No. 1 entered into the western portion of her land. 

She also provided four boundaries of her land wherein these 

petitioners do not appear to exist. It is made clear that these 

petitioners possess the same area of land which they got from 

Hara Kanta Kakati. The petitioner No. 1 did not enter into the 

western portion of the land of the opp party No. 1 as alleged in 

the FIR. The Police visited the land with the revenue officials on 

05/01/2022 and threatened to put the opp party No. 1 in 

possession of a part of the land which now belongs to the 

petitioner No. 2 unless the petitioners voluntarily handover the 

possession. These petitioners refused to budge to their illegal 

demands and categorically told them that the police had no role 

in any land dispute. They all returned back.  

That the opp party No 1 resides at Margeritha. She even 

does not know her own land. She fails to identify her own land. 

She did not have any possession over her so called land. 

Trapped in such a difficult situation, the opp party No 1 resorted 

to seek help from the police though the Police have no role in 

such a case. Giving a total go bye to the settled legal position, 
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the state machinery including the opp party Nos 2 to 4 have 

been trying to help the opp party No. 1.   

That the petitioners state that the area of the land under 

their possession has been what late Hara Kanta Kakati 

possessed. He handed over the entire land that he physically 

possessed while conveying the land through gift deed in favour 

of the petitioner No. 1. The petitioner No 1 has been possessing 

the same till he sold a part of the same to his wife in 2018. 

Since such transfer, both of them have been possessing 

physically the land that they got from late Hara Kanta Kakati as 

stated herein above. They have never entered into any land of 

others including that of the opp party No. 1.  

The opposite parties have appeared and filed written 

objection and Opp. Party No. 1 deposed that the suit is hit by 

Section 80 of CPC. The Opp. Party No. 2, 3, 4 are the Govt 

official who are/were discharging their official duties as such 

without issuing any statutory notice U/S- 80 of CPC,  this suit is 

not maintainable in the eye of law. The description of the suit 

land is wrong and incomplete in material particulars. That the 

statements made in the plaint are quite different with the 

averments made in the present petition. This Opp. Party humbly 

submits that if it is admitted that the aforesaid land measuring 3 

Katha is an adjacent land with common boundary as per 

petition and gift deed but the boundary mentioned in Schedule 

“A” “B” and “C” are not tally with each other. This Opp. Party 

humbly submits that the so called registered sale deed no. 

560/2018 itself reveals that the boundary of the sold land 
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measuring 1 katha 10 lessa covered by dag no. 101 of patta no. 

46 mentioned as North – Meghali Basumatary, South- Nayan 

Kakati, East- Road, West- G Mahanta & Oths but the Petitioner 

in their petition sought for relief in Schedule “A” of the 

Plaint/Petition in which the boundary of the aforesaid land 

mentioned as North- Plaintiff No. 1 (Nayan Kakati) South- 

Meghali Basumatary, East- Road, West- G. Mahanta as such 

from the above anomalies it is crystal clear that the purchased 

land of plaintiff/petitioner no. 2 and suit land are different. This 

Opp. Party humbly submits that the Revenue Authority has 

issued a Trace Map in new Separated Dag No. 804 in which 

separated land measuring 1 katha 10 lessa is shown in esteem 

southern part of Parent Dag No. 101 adjacent with Dag No. 96, 

hence from the above trace map, it is crystal clear that the land 

covered by Dag No. 804 is not an adjacent plot of Dag No. 102 

and 103. In reply of the above statements regarding the notice 

bearing No- TRC-1/2020-21/29 is admitted by this answering 

Opp Party. This Opp. Party humbly submits that the Opp Party 

No. 1 being the owner of the Dag No. 100 and 101 of P.P. No. 

46, Kissam- Gulung, Mouza- Bhairabpad, Dist- Sonitpur (Assam) 

has every right to approach before the Circle Officer, i.e. 

revenue Authorities to demarcate her own land and to protect 

the same.  It is therefore prayed that your Honour may kindly 

be pleased to dismiss the petition with a heavy cost, so the suit 

is liable to be dismissed. 

Opp. party No. 2 to 4 also filed written objection stating 

that That interim relief has been granted to the petitioners by 



10 
 

way of exparte ad-interim injunction, without giving reasonable 

opportunity of showing cause to the                   answering 

Opp. Parties in respect of relief prayed for as mandated by 

Section 80 (2) CPC, hence the ex-parte order of ad-interim 

temporary injunction is liable to be vacated. The revenue 

officials never threatened the petitioners that they would come 

against and forcefully demolish the plinth. As stated above on 

05-01-2022 no any revenue officials went to the suit land, the 

petitioners have been alleging all these to make out cause of 

action for institution of the suit blaming the revenue officials of 

Tezpur Revenue Circle, without any just cause. Opp. Parties 

have no personal knowledge about enquiry made by the 

petitioner no. 1 in the Sub-Registry Office. It is stated that the 

Opp. Party No. 1 Smt. Rashmi Rekha Bora on 18-12-2021 filed a 

petition before the Deputy Commissioner, Sonitpur, at Tezpur 

stating that the Petitioner No. 1 Sri Nayan Kakati has been 

trying to encroach upon land covered by P.P. No. 46 under Dag 

No. 100 and house standing thereon and posted two pillars over 

her land, the said petition was forwarded to the Circle Officer, 

Tezpur Revenue Circle. The Incharge of Mahabhairab Police out 

Post, Tezpur on 30-12-2021 in reference to Tezpur P.S. Case 

No. 2849/2021 u/s 447/294/506 IPC has requested the Opp. 

parties No. 3 Circle Officer, Tezpur Revenue Circle to depute a 

Lot Mandal with land records, copy of FIR  dated 20-12-2021 

lodged by the Opp. Parties No. 1 Smt. Rashmi Rekha Borah was 

enclosed with petition dated 30-12-2021. The Opp. Party No. 3 

the Circle Officer, Tezpur Revenue Circle vide TRC-1/2020-21/17 
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dated 05-01-2022 issued notices upon the petitioner No. 1 Sri 

Nayan Kakati, the Opp. Party No. 1 Smt. Rashmi Rekha Borah, 

Sri Manoj Tarafdar and Incharge Mahabhairab Police Out Post 

and directed to present them all on 11-01-2022 at 11 forenoon 

at the time of measurement of land covered by PP No. 46 under 

Dag No. 100 of village Gotlong, Mouza- Bhairabpad and the said 

notices duly served upon all the persons as mentioned above. 

The Opp. Parties are not going to evict the petitioners by use of 

force. The issue of notice for measurement of land is normal 

process under the land revenue regulation. 

Heard and perused the case record and the documents 

submitted by the petitioners and opp. parties. 

Also perused the case record along with the injunction 

petition, and the other documents filed by the petitioners.  

In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order XXXIX Rule 1 of CPC, the 

followings are appears to be the points for determination :  

(i) Whether there is a prima-facie case in favour of 

the plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour of the 

plaintiff /petitioner ?  

(iii) Whether the plaintiff petitioner is going to suffer 

irreparable injury/loss in the event of court not 

granted temporary injunction against the 

defendant/opposite party?  

Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it is 
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proved that the Opposite Party threatens to dispossess the 

plaintiff or otherwise cause injury to the plaintiff in relation to 

any property in dispute in the suit, the court may by order grant 

a temporary injunction to restrain such act or make such other 

order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as the 

court thinks fit until the disposal of the suit or until further 

orders”.  

It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

(1) there is a serious disputed question to be tried in the 

suit and that an act, on the facts before the court, there is 

probability of being entitled to the relief asked for by the 

plaintiff/defendant;  

(2) the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would be 

established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise from 

granting it.  

Now to decide whether the petitioners have abled to 

establish the presence of three golden principles of granting 

injunction in their favour or not let the materials available on 

the case record be carefully perused or scrutinized.  
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Prima-Facie Case: In the forthcoming discussions this 

court shall try to ascertain as to whether the dispute in hand 

has prima-facie case. In the instant case in hand, on careful and 

meticulous perusal of the pleadings on record, documents 

submitted by the petitioner side it is clearly apparent that the 

petitioners have right, title and interest over the schedule land 

but opp. Party No.1 tried to put pillars on a part of Schedule A 

land and threatened the petitioners.  

Per contra, OP categorically denied the entire versions of 

the petitioners and claimed that OP No.1 is a owner of the 

schedule land and she purchased the schedule A land vide 

registered sale deed and subsequently got delivery of passion of 

the suit land and furthermore, mutated her name over the land 

records. 

Hence, from the aforesaid pleadings on record, it 

disclosed before this court that both the petitioners and the OPs 

have claimed their respective possession over the schedule A 

land.  Undoubtedly, the validity of the sale deed as well as 

mutation entry pertaining to the disputed land will be 

adjudicated in the original suit on having a full fledged trial but 

prior to that without touching the merits of the dispute, this 

court finds that the petitioners side able to establish a prima-

facie facts. 

Balance of Convenience: The second element of granting 

injunction i.e. balance of convenience is also apparent to be 

present in favour of the petitioner side as the contents of 

documents as submitted by the petitioner side reveals the fact 
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that by dint of relevant documents the petitioners are the owner 

and possessor of the schedule A land. The opposite parties have 

also submitted relevant documents to proof that the suit land is 

owned by her. Opp. Party admitted that aforesaid land 

measuring 3 Katha is an adjacent land with common boundary 

as per petition and gift deed. But in registered sale deed no. 

560/2018 itself reveals that the boundary of the sold land 

measuring 1 katha 10 lessa covered by dag no. 101 of patta no. 

46 mentioned as North – Meghali Basumatary, South- Nayan 

Kakati, East- Road, West- G Mahanta & Othrs but the Petitioner 

in their petition sought for relief in Schedule “A” of the 

Plaint/Petition in which the boundary of the aforesaid land 

mentioned as North- Plaintiff No. 1 (Nayan Kakati) South- 

Meghali Basumatary, East- Road, West- G. Mahanta as such 

from the above anomalies it is crystal clear that the purchased 

land of plaintiff/petitioner no. 2 and suit land are different. 

Certainly, the dispute in hand will be determined on 

having a full-fledged trial and further admissibility of documents 

submitted before this court yet to be determined. But from the 

face of the documents prior entering into the merits of the 

dispute, this court finds that petitioner has a prima-facie case 

and in the event of the O.Ps managed to disposed the 

petitioners from the schedule A land, then the petitioners are 

going to suffer irreparable injuries. In that way the petitioners 

are now having balance of conveyance or in-convenience in 

their favour that forced them to face irreparable injuries or 

damages. 
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Irreparable Loss :Be it mentionable here that although the 

petitioners have claiming their respective possession and 

occupation right over the suit land, but the same will be decided 

after disposal of the main suit and hence, in my considered 

view, till then the Schedule land has to be preserved in its 

original form. Further, ongoing through the contents of 

documents as submitted by the petitioner side it is also 

apparent that petitioners have right, title and interest over the 

suit land. Petitioners are apprehended that opp. Parties would 

forcibly disposed them from the schedule A land. If the same is 

not protected from the opposite parties then it will create an 

irreparable loss to the petitioner.  

Hence, the pleadings as well as documents submitted 

before this court established three golden principles in favour of 

the petitioners. Therefore, the petitioners having prima-facie 

case and other two principles, shall not be disqualified from 

getting reliefs as prayed for. 

From the pleadings on record this court further seen that 

petitioner is now on apprehension that O.Ps may dispose them 

from schedule A land and in the event the O.P succeeds in their 

desire then the petitioner will unquestionably prejudiced and 

entire purpose of filing the suit will become infructuous. 

Furthermore, in the event of non-granting the prayer of 

temporary injunction at this stage unquestionably defeat the 

justice and the subject matter of the suit also needs to be 

preserved till final adjudication of the dispute. 
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Therefore, in the light of all the aforesaid discussions this 

court is of considered opinion that this is a fit case where an 

order of temporary injunction may be passed against the O.Ps 

prohibited and restrained from disturbing the peaceful 

possession of the petitioners in respect over the schedule land 

or from forcible dispossession either from the scheduled lands. 

In the result the prayer of petitioner is allowed without 

cost by prohibiting and restraining the Opp. Parties from 

disturbing the peaceful possession of the petitioners in respect 

over the schedule land or from forcible dispossession either 

from the scheduled lands till this court adjudicates the dispute 

finally at the conclusion of the trial. 

This order shall remain valid till disposal of the original T.S 

No-03/2022. Both the sides shall bear their respective cost.  


